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BIATI'YK
o(iuiiiHOro OMOHEHTa AOKTOPA IPHAHIHHX HAYK,
npodecopa Onexcanapa [lynoposa
pa guceprauio FOpis I'nomba
«KpuminanbHa BiANOBIJaAbHICTD 32 BBEJICHHS B OMaHy Cya1y
a60 iHIOro yNOBHOBAKEHOT0 OPraHy»,

noaaHy Ha 3700yTTH CTyneHs JOKTOpa dinocodii

3a cneniaabuictTio 081 «IlpaBo»

AKTyaIbHICTh T€MH AHCEPTAUIHHOrO AOCIIANKEHHS 3yMOBJICHA nepeayciM TIEO
oGCTaBMHO0, MO 3rigHo 3i cr. 3 Komcturywii Ykpainu mpasa i cBOOOIM MOAMHM Ta ix
rapanTii BU3HAYAIOTH 3MICT 1 CHPSAMOBAHICTH JIAIBHOCTI YKPAaiHCBKO1 JCpXKaBH, a
YTBEPDKEHHS T 3a0€3IIeUeHHs IMX MPaB i CBOOO € TOJTOBHUM ii 000B’a3k0M. BukoHaHHS
1bOro 000B 3Ky HEMOXKINBE 0€3 HOPMAIbHOI AisieHOCTI cyaiB Ta opraHiB (oci6), saki
CIPUAIOTH iM y peasisauii 3aBianb 1 GyHKUIH MPaBOCY UIA. CBOEIO YEPIOI0, HE3ATIEHKHICTD
CyZO0BOI BaIH 1 HAJEeXKHE 3IMCHEHHS NMPABOCYAAs MOXYTb CTATH peanbHAMM ABHINAMH
TiNBKA 32 yMOBM e(EKTUBHOro (yHKLIOHYBaHHA MEXaHI3MIB PaBOBOI OXOPOHH
IpaBoCy s Ta HOro HOCIIB, a TAKOK [IPOLECYaANBHOI TISIBHOCTI THX OPTaHiB (ocib), sKi
3a0e3meuyroTh 3AIHCHEHHA MPaBOCY AAA.

OcraHHIM 4YacoM Yy BITYM3HAHIH Hayll KPHMIHAJIBHOrO Mpasa npobieMu
BIAIIOBIJANBHOCTI 3a IIOCATAHHSA Ha MPABOCY A JOCIIJUKYIOTECA BETbMU aKTHBHO 1 TUTLTHO
(MOCTATHBO TPHTAIATH NOKTOPCHKi auceprauii M. [lemiteka 1 JI. [Tantox). Tpusarots 3-
[IOMIi’ 1HIIOTO AMCKYCil MO0 KOHLENTYaTbHHUX MiXO/IB A0 BCTAHOBICHHA HOPMATHBHNX
MiCTAB BiAMOBINAMBHOCTI 3a KPUMIHANBHI MPABOMOPYUICHHA MPOTH MNPaBOCY/UL, a 3
ypaxyBaHHsM TOro, mo Pobo4a rpyma 3 muTaHb pedopMyBaHHS KPUMIHANBHOIO TpaBa
Kowmicii 3 nutass npasosoi pedopmu mnpu [TpesuneHToBi YKpaiHu (mani — po6oda rpyna)
dinanizysana cBoi 3ycWIUIA, OMyOsiKyBaBLIK 19 TpaBHS LBOrO POKY MPOEKT HOBOIO
KpuMiHanpHOro KOAEKCY YKpaiHH (3 ypaxyBaHHAM pPEKOMEHIALiH JHTBICTUYHOI
EKCIIGPTH3M Ta OKPEMHX 3ayBaXKEHb HALIOHANBHHX i 3apy6iKHHMX €KCTEePTiB) BIINOBIAHI

JUCKYCii mepecTaroTh OyTH CyTO TCOPSTHIHUMH.
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OmgeuM i3 TPaJMUIAHMX TNOCATaHb HAa MPaBOCYyIId € nepenbauene cr. 384
KpuMiHansHOrO KOJEKCY YKpaiHH (mani — KK) BeaeHHs B OMaHy Cynay abo 1HIIOro
YIOBHOBAXKEHOTO OpraHy, 4uMano ACTIEKTIB KPUMIHAJIBHO-NPABOBOI XapaKTCPUCTHUKH
KOTO HANEXKUTH Y TEOPii i Ha MPAKTHILI N0 IHCTTA JAMCKYCIMHUX (CTYTIHb y3rOKEHOCTI
NifHb, IO YTBOPIOIOTE OO0 €KTHBHY CTOPOHY, 31 3MicroM 00’€KTa KPHUMIHAJIBHOTO
paBOMOpPYINEHHs; KOJO 0cib Ta opraHiB, fKi MOXyTb OyTH BBEJEHI B OMAaHY,
CIIBBiHONTIEHHS 31 CKIaJaMu CyMDKHMX KPHUMIHAIBHUX TMPaBOIOPYIICHb, kBamiQikais
BUMHEHOTO Yy pasi OIepXaHHA BiANOBIAHMM Cy0’€KTOM HENPaBOMIPHOI BHTOAM,
MOJKIMBICTh 3aCTOCYBAaHHA WIOAO BMIIAJIKIB BEICHHA B OMaHy CYAy abo 1HIIOro
YINOBHOBAYKEHOI O OpPraHy HOPMH NPO MATO3HAYHICTh, MOLIIBHICTE KpUMiHATI3a1lii 0OMOBH
migosprosanuM  (0OBHHYBAUEHUM ) iHmoi oco6M |y BYMHCHHI KPHMIHAJIBHOTO
NPaBOMOPYIUEHHS; JOPEYHICTh BIJHECCHHS nisEAs, nependadenoro 4. 1 cr. 384 KK, mo
KPMMIHAJBHAX MPOCTYTKIB, & JAISHHA, OMMCAHOTrO B 1. 2 miei crarti KK, — 10 HETIXKKHUX
37I09HMHIB TOILO).

EdexkTUBHICT  JOCHIHKYBaHOTO KPUMIHAIBHOTO ~ 3aKOHY TaKOX [MOPOKYeE
samTaHHs, 30kpema Ha (oui mosigomnens y 3MI mpo  3MOBKHBAHHA EKCIIEPTIB Y
PE3OHAHCHMX CIpPaBaX i KOHCTATOBAHOI €CIJI (nanpuknan, y cmopasi «Hina Kynenko
npotH YKpaiHW») CyMHIBHOCTI CIIpaBeIMBOI BIAMOBIJANBHOCTI eKCIIEPTIB 3a JOIyHIEH]
HUMH TTOPYIIEHHS.

OLiHIOIOYH HAyKogy 0OIpyHmoganicms, piéeHb GUKONAHHA NOCMAGIEHO0
HAYK06020 3A60AHHA Md 06000IHHA 30006ysauem mMemoodo102ic10 HAYKo6ol Oistbrocmi,
Bim3HAYy, IO BKa3aHa OOIPYHTOBAHICTb 3a0e3MeHyeThCA MIMPOTOKO i pI3HOMAHITHICTIO
OMpaIbOBAHOI JPKEPEIBHOT 6a3y, BEJCHHAM KOPEKTHOI ITOJIEMIKH, BUKOPUCTAHHAM HHU3KH
PISHOMAHITHHX METOJIB Ti3HAHHA (C. 8-9), Baano migibpaHuX 3 ypaxyBaHHAM IpeaAMETa
JAMCEPTALIMHOTO JOCHIIPKEHHS, MPOJyMaHO0 JOTIKOK BHKIAfCHHA MaTepiany, sKa
JO3BOJIAJIA ABTOPY HE JIMIIE BUKOHATH ocTasiIeHi mepex coboro 3apmanns (c. 7-8), a H
NPOJAEMOHCTPYBAaTH  CBOI  3HAHHA Teopii KPHMIHAJIPHOTO IpPaBa, KOMIIETEHTHO
BHMC/JOBMBIIMCH 13 HHM3KM CKIaIHMX KpPHMiHaIbHO-NIPaBOBMX npobnem (BUEHHS TpPO
KPUMIHANI3ai0, CKIaJ KPUMIHAILHOTO TNPABOTIOPYIICHH, deHoMeH ONAHKETHOCTI |

TOMIJIKA y KPUMIHAIBHOMY TIPaBi TOILO).



V cBOIX MiIpKyBaHHSAX JHCEPTAHT CIIUPAETHCA Ha: HanbaHHA KPUMiHAIBHO-TIPaBOBO1
Ta KPUMIHOJIOTIYHOI HayKH, 30KpeMa mpari AHTJIOMOBHHX aBTOPIB; 3aKOHOMPOEKTH
(exmouaroun mpoekT Hosoro KK) 1 CYNpOBiAHI MaTepiaiu IO HHX; MI>KHAP O/THO-IIPABOBI
[OKyMEHTH; 3apyOiKHe KpUMIHAIbHE 3aKOHOIABCTBO; CTATHCTHYHI BIIOMOCTI; PE3yJIbTaTH
eKCTIEPTHUX IOCITIDKEHb 1 BJTACHOTO ONUTYBAaHHA NIPEICTABHKUKIB CyUIIBCBKOTO KOPTYCY;
Marepiaay cyA0BOl MPAKTHKHU.

Ocxinbku mucnosumis cr. 384 KK e GnaHkeTtHoro, 3100yBad JOKJIAAHO aHaizye
BiNMOBITHE PEryIATHBHE 3aKOHONABCTBO  (WPOLECYalbHE,  MPO KOHCTHTYILIIHHE
CyIOYMHCTBO, OLIHOYHY JUSUTBHICTB ), BIANO 3 SCOBYIOYH BiMOBIAHI HEY3rOLKEHOCTI 1
NPONOHYIOYHM IUIAXK 1X YCYHEHHS. Oco6nuBiCTIO KEpenbHOI 0a3u € aKTHBHE
BAKOPHCTAHHSA 3100y TKIB IMBLIICTHKH, TICHXOJIOTIi Ta JIIHIBICTHUKH.

Jlo HaBeleHMX y AMCEpPTalii IONOXEHb, SKi XapaKTepu3yrThcs (MOBHICTIO 200
YAaCTKOBO) HOBM3HOK 1 JOCTAaTHBOK MIPOXO ApryMEHTOBaHi 3700yBadeM, € IMICTaBH
BIIHECTH ITOJIO’KEHHS TPO:

eBOJIOIIMHMIA  XapakTep PO3BMTKY  JOCIIUKYBAHOL KPUMIHATbHO-TIPaBOBOI
3a00pOHH,

JOLINBHICTS BHIyUeHHs 3 aucmosmmii 4. 1 cr. 384 KK Bka3iBKM Ha BBEICHHI B
oMaHy Bwuimoi pagu MpaBoCyaud, TMMYacoBOi cmimgoi abo cremianbHOi TUMYAacOBOI
cimuoi komicii Bepxosroi Pamu YkpaiHu 1 BOAHOYAC 3rafyBaHHA y LBOMY pasi mpo
pBeacHHs B oMaHy Koncturyuiiinoro Cyny Ykpainu;

BHIIPABAAHICTh TPAJHLIHHOTO (IUPOKOro) PO3yMiHHs IPaBOCYIS AK 00’exTa
KPHMIHATBHO-TPaBOBO1 OXOPOHH,

HEMOTPiOHICTh IOMEPEIHIX MPOLIeCYalbHUX pilleHb ISl IHKPMMIHYBAHHA CT. 384
KK i 6e3miacTaBHICTh BHOKPEMIJICHHS TAKOl 3arajbHOI O3HAKH 3aBIIOMO HEMPaBIXUBOrO
BHCHOBKY €KCIIEPTa, SIK HOro JIOKa30BiCTh;

_ IOpedHicTh KPUMiHAMI3aLi 3aBilOMO HENpAB/MBMX NOKA3aHb EKCNCPTd, a TAKOXK
3aIPOBA/PKEHH KPUMIHAIBHOI BIiAMOBIMANBHOCTI 33 HAJAHHA 3aBIIOMO HETPABIMBOIO
BHCHOBKY CIEL1AJIICTa Y BUKOHABUIOMY MPOBaLKEHHI,

JOIUIBHICTD MepeadaueHHs y TPOLECYaIbHUX KOJEKCAX MONEPE/DKOHHA OL(IHIOBAYA

PO KPUMIHAJIBHY BIAMOBIAANBHICTH 32 37TOBXKHUBAHHA;
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iH(popMAaLI THHM XapakTep npeaMeTa aHaJ130BaHOIO KPUMIHAJILHOTO
[PABOMOPYIIEHHA 1 MOLUIBHICTE HOro PO3MMPEHHA 33 PaxyHOK pelieH3ii Ha 3BIT
OLIIHIOBA4a [P0 OLIIHKY MaiHa y BUKOHABIOMY NpPOBAKEHHI;

03HAKM BBEICHHSA B OMaHy K MDKIAly3€BOrO MOHATTA 1 TIIyMa4eHHS 3aB1IOMOCTI Y
KpUMiHAIBHOMY TIPaBi;

HEBM3HAHHA Cy0’€KTOM KPUMIHAIBHOIO MPABOMOPYIICHHS, nepeadaueHoro cT. 384
KK, ekcriepra 3 MMTaHb Tpasa, a TaK CamMo CBiJKa, HOTEPITLIOro, EKCIIEPTa, MepeKianaya,
sKi GepyTh yd4acTb y IPOBADKEHHI y CIIPAaBaX Mpo aIMiHICTpAaTUBHI PaBONOPY IICHHA;

3ATEKHICTh OMMCAHHS CKIAAy JOKECBITUEHHA y KPUMIHAIBHOMY 3aKOHOJABCTBI
3apyODKHMX  JAepKaB  TOJIOBHAM  YHHOM Bil  OCOOMMBOCTEH  MPOLECYaIBHOIO
3aKOHOJABCTBA, AKE i€ y BiAMOBiAHIH KpaiHi, 1 HeyHiKanbHiCTh BiTam3HaHOro KK'y mpomy
ACTIEKTI.

V jucepTaiuii HaBOAMTHCA M YMMAo IHIIMX [MIKaBUX 1 CIYIIHUX HAYKOBHUX
MOJIOXKEHb, 116#, BUCHOBKIB.

OCHOBHI MOJIOKEHHS aucepTauii BiZOOpPa)keHO B AECATH HAYKOBHX my OTiKanisx,
cepes AKHMX: TPU HAYKOBI CTATTi y BITYM3HAHMX BUIAHHAX, BKIFOYCHHX MOH VYkpainu 10
mepeniky (axoBMX BUAAaHb YKpaiHW; OJHA HAyKOBA CTATTA y 3apyOi>KHOMY HayKOBOMY
PaBOBOMY BHJ@HHI; WICTh Te3 y 30ipkax MaTepianiB HAYKOBO-MPAKTHYHMX 3aXOMIB.
[Iy6nikanii 3000yBada cBiI4aTh PO HOro NOCNi0BHY POGOTY 3 AOCATHEHHA MOCTABICHOI
METH.

Ogopmrennsn Oucepmayii. Jyuceprais odopmieHa 3riHO 3 HOPMATHBHUMHU
BHMOraMH, mepea0adeHnMH [Uis TAKOrO BUIy PoOIT, HammcaHa JACpHkaBHOX MOBOIO 3
[OTPUMAHHAM HAyKOBOTO CTHIIO. [10/10KEHHS, BUCHOBKH Ta MPOMO3HLL, IO MICTATECA Y
HAyKOBI# Mpalli, 3aTaJlOM XapaKTepu3yOThCAH apryMeHTOBAHICTIO 1 IIOCIIOBHICTIO.

VY pucepTauii He BHABJIEHO MOPYHIEHb akazeMigHOl JHOOPOYECHOCTI — ILIAriaTy,
dabpuxanii, panscudikarii.

Bonnouac O3HAHOMIIEHHS 13 KBaliikallliHOWO HAYKOBOIKO pobotoro 0. I'momba
JO3BOJISE BUCTIOBUTH OKPEMi ROBANCANHA | KpUmMuni CYOHCEHNA.

1. Ha nepekoHanHs 3m00yBada, OJHMM 3 OCHOBHMX COLIATBHO-TICUXOJIOTTYHUX

daxTopiB KpUMiHAMI3alli € CXBAJICHHA CYCHINIbCTBOM BH3HAaHHA THX YM {HIIUX JISTHB



KpUMiHAGHUME TIpaBoropymeHHaMu. CTBEPKYEThCS, IO KpUMiHami3amia Oyab-1KOro
NiSHHA MOBMHHA GYTH MOPANbHO OOIPYHTOBAHOIO, TOOTO OTPUMATH MOPAILHY I ATPUMKY
GLIBMIOCTI WIeHiB CycHinbcTsa. He € BHHATKOM 1 KpUMIHAIbHO-TIPABOBA HOPMA,
NPUCBAYEHA BBEJICHHIO B OMaHy Cyay a60 iHIIOTO YIOBHOBaKEHOro oprany (c.26).
Hapeeni BUCITOBIIOBAHHS BHIAIOTHCA 3aHATO KATETOPHIHUMM.

[lonpy pPi3HOMAHITTA TEOPETHYHMX MIAXOMIB MO YMHHMKIB KpUMiHAmI3ami Ta ix
cucTemartu3alii, QaxiBui CHpasjal HArojoIIyIOTh Ha BAXCTUBOCTI JOTPUMAHHS BHMOTH
(IpUHLWMITY, YMOBH) COLAIbHO-TICHXOIOT9HOI aeKBATHOCTI KPUMIHANI3AL1, TIOB’ A3y 04H
Heii YMHHMK i3 CXBaJeHHAM (TPUHHATTAM) TPOMAACHKOIO JIyMKOIO B1IMIOB1THOTO
3aKOHOJIABUOTO pIIIeHHA. 3a 3aralbHAM NPaBHIOM, KpMMiHaNi3awis TOr0 9d IHLIOro
Pi3HOBHJy MOBEIHKH IIOIMHMA Mae OyTH MOPANbHO 06rpYHTOBAHOK, TOOTO BiAMOBIAATH
MopaanHM YSBICHHAM, 1O MAHYIOTh Y CYCHiNIbCTBI, CXBAIOBATUCH HUM. Boanouac He
BAapTO ITHOPYBaTH Ty 0OCTaBHMHY, IO aMOPANbHICTh HE NPUTAMAHHA BCIM 0€3 BUHATKY
KPUMiHANBHMM TIPABOMOPYUICHHAM, HAEAKl 3 AKHX i3 mormsmy Mopan MOXKyTh OyTH
HEWTPAIbHAMHM, 3 B OKDEMMX BHIIAJIKAX — HABITH BUKIMKATH CXBAJICHHA (HarpuKIIaz,
epTaHasis, sxa 3 normiay KK mimmarae kpamidikarii sk yMHCHE BOMBCTBO YM YXWJICHHA B
CIIATH MOIATKIiB 1 COLIAIbHMX BHECKiB, HA ICHyBaHHA MpOOIEeMH AKOTO BILIMBAE
MEHTATITET MEHIKAHI[B YKpaiHM, MEepeBa)KHA OUIBINICTH SKUX BBAKAE LEC TISTHHSL HE
CTINBKMA KPUMIHANBHHAM JIEJTIKTOM, CKUTbKM 00 €KTHBHOIO YMOBOIO CBOTO BIKHMBaHHA,
HEeBiJ €MHHMM €JIEMEHTOM opraHizamii 6i3Hecy). IHakie Kay4dd, HE BUKJIIOYEHI BUMAJKH
HEaJeKBATHOCTI TPOMAACHKOI JYMKH, fIKa 3a3BMdail MOBMHHA OpaTWCh 1O yBard Ipu
BUPIIICHHI MATAHD KPUMIHANI3aIli1, CIPaBKHIA cycHiibHI#i noTpeoi.

[Toka30BUM y IbOMY CEHCl1 €, 30Kpema, Te, IO MpH BU3HAYEHHI TEPCIEKTUB
KPMMIHAIIBHOI BIATIOBITAIBHOCTI 3@ BBEACHHA B OMaHy Cyay 260 1HIIOrO YIMOBHOBAXKEHOTO
oprady lO. ['TomM0 3BepTacTBCS A0 AyMKH HE mepeciuHmMX yKpaiHIiB, a (LMUIKOM CIJTYLIHO)
daxiBIiiB y IOCIIIKYBaHIH TeMaTHLl — cyanis (c. 208-212).

CKJIaHICT CIIBBiHOMEHH KPUMIHATIBHO MPOTUIPABHOIO W aMOPATBHOr0 MOXHA
IPOAEMOHCTPYBATH Ha MPUKJIAl PO3IIIAHYTOTO Yy JMcepTallil KOHTPaBEPCIMHOTO MUTAHHA
PO BCTAHOBJICHHA KPHMMIHAJIBHOI BinmoBimampHOCTI 3a OOMOBY  TIIO3POBAHMM

(06BHHYBa4EHNM) IHIIOI OCOOM y BUMHEHH] KPUMIHAIBHOTO MPABOMOPY IEHHA. 1O. T'nom6
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BHCTYNa€ MPOTH KPUMiHAI3aIli TAKMX i, HABOAYM HA KOPHCTDH CBO€i mo3mLii Baromi
apryMEHTH 1 NPHHATITHO KPUTHKYIOYM MPOEKT HOBOTO KK (c. 12, 110-112). Jlo peui, y
BHCHOBKY HALiOHAJTBHHUX EKCIIEPTIB HA LEH JIOKYMCHT 3HAMIIIA BIIOUTTA Taka X
(kpuTE9HA) OLIHKA TPOTOHOBAHOI HOBEIN. OpHak SAKOO YSABUTU NPOBSACHHA Y
CHOTOHIIIHINA YKpaiHi BIAMOBIIHOTO OMUTYBAHHSA, TO HE daxr, mo nepesaxkHa GLTBIICTD
pecToHAeHTiB He miarpumana 6 podody rpymy i He BucTynWia O 3a 3ampoBaLKEHHA
KpUMIHANBGHOT BIAMOBIJATBHOCTL 3a TaKy amMOpanbHy nosediHKy, sk oOmoBa (3a
suciopmoBanmam  B. Haepouskoi  (2021), 066pixysaHH:) 3aBIIOMO HEBHHYBATOIrO
mpo3pioBanuM  (0OBUHyBadeHMM). AJE K UJIKOM OYEBHOHO, INO M€ CKJIaaHC
(By3bKkO(axoBe) MUTAHHA MaE BHPIINyBATHCh 3aKOHOJABLIEM 32 JI0MOMOT OO podeciiHuX
MPAaBHUKIB 1, 30KpEMa, IUIIXOM 3BEPHCHHA 110 penesanTHOl npakTrku €CILL

2. HaBpsa 4M CXBAIBHO MOMKHA OLIHUTH BifCYTHICT y aucepraiii MOACHeHb i
aBTOpa 3 NPHUBOY (He-)oOrpyHTOBAHOCTI 3AIMCHEHOI HA mizcTasi 3akoHy Bif 22 aucTONana
2018 p. «IIpo BHECEHHs 3MiH [0 ACAKHMX 3aKOHOIABYHMX aKkTiB YKpaiH{ IMOAO CIPOLICHHS
JTOCYJAOBOTO PO3CIITYBAaHHSI OKPEMHUX KaTeropiil KpUMIHATBHUX MPABONOPYIICHE) 3MIHU
«KpMMIHAJIBHO-TIPABOBOTO  CTAaTyCY» JOCTI/PKYBAHOTO TIOCATAHHs, a Came BIXHECCHHS
nisHas, mepenbauenoro 4. 1 cr. 384 KK, no KPUMIHATBHUX MPOCTYTIKIB, & HNisHHS,
ommcanoro B 4. 2 miei crarri KK, — 10 HETAXKKHX snoumHiB. TuMm Olnpime, MO TeMma
awcepTaii 30608 ’13yBana MpoaHai3yBaTH cankwii cr. 384 KK, a 10 BimfuToro y mpoexTi
HoBoro KK mepeBeeHHs IKECBIIYSHHS 13 TIPOCTYIKIB Y 31I04HHNA 1-ro cTymens 3100yBa4
cTapuThCA (Tpeba Tak po3yMiTH — AUB. C. 42) MO3UTHBHO, X0 HAL[IOHAJILHUMH EKCIIEpTaMU
TOKA3aHO  YMOTIAAHICTS  (ZOBUTBHICTH)  3aNPOTNOHOBAHOTO po6oUo0  IPYyIOIo
PO3MEXKyBaHHA BHIB MIKOAM, MOKJIAICHOTo B OCHOBY wracudikamii KpUMIHAIbHUX
IPABONOPYLIECHb 33 THKKICTIO.

Byno 6 mikaBo MO4YyBaTH MipKyBaHH: IO0. Tnomba 1 mMOAO CITBBIIHOMICHHA, 3
omHOr0 OOKy, BCTAaHOBIEHOrO HHM MOCTYHNAIBHOTO (eBOJIOLIIHHOTO) ~ PO3BUTKY,
npuramansoro cr. 384 KK, Ta, 3 IHIIOro, MpOMOHOBAHOTO Y npoekti HoBoro KK
BUOKPEMIICHHS Oapa3y 4Y0THPbOX 304MHiB 1-ro cTyneHs (HempasauBl MOKa3aHHA, JUSTHHSA
MO0 IOKA3iB, HEHaJaHHsA BHCHOBKY a00 HaJaHHA HENPAaBIMBOTO BHUCHOBKY CyIOBMM

EKCIIEPTOM, HETPABIHMBHI NepeKIa) — «IPaBOHACTYITHUKIBY BBEJCHHA B OMaHy CyIy abo



{HIIOTO YIIOBHOBAYKEHOTO OPraHy.

3 He Bim3HAuarOTHCS MOCITIIOBHICTIO MipKyBaHHS 3100yBada 3 THTAHHA MPO
sHadeHHs s inkpuminysanss ctr. 384 KK momepemxeHHA cy0’ekra KpUMIHAJIBHOIO
IPaBONOPYLICHHs, TIepea0aueHOro €10 CTATTE!0, MPO KPUMIHAIbHY BIANOBIIANBHICTE 32
JDKECBIMYEHHsA, y 3B 43Ky 3 UMM BiANOBIIHA MO3ULIsA 1O. T'nomba nmoTpedye MpOSCHEHHS
IT1J1 9aC 3aXHUCTY.

Tak, 3a pe3yabTaTaMM BHBUCHHS 3apyODKHOrO JAOCBiZy OO HAHOUTBIN BAAIHX
3aKOHOJABYMX PillIeHb JOCIIAHUK BiHIC 3-TIOMDK iHIIOTO JAONOBHEHHA qucnosuii ct. 384
KK Takum GOpMyTIOBAHHAM: «BUMHEHI 0C0D0IO, SKif B yCTAHOBJICHOMY 3aKOHOM TOPAMKY
Oymo pPO3’ACHEHO MpasBa, 6603’;13104 BiAMOBIAHOrO y4YacHWMKA TMPOBAIKCHHA Ta
TIOIIEPEMKEHO TIPO KPUMIHAIIbHY pinnosigamenicTe» (c. 72, 179). Ilpore B aBTOPCHKIN
penakmii mucnosmmii 4. 1 cr. 384 KK (c. 182) mouibHe QopmynroBaHHA YOMYCh HE
BMKOPHCTOBYEThCSL. Tako) MPOTIOHOBAaHA HOBENA HABPAL M Y3TODKYETBCA 3 1HIIUM
BHCJIOBIIIOBAHHAM 3106yBada — Mpo Te, WO BIACYTHICTh MIAMMCY yYacHHUKA CyMOHHCTEA
(MpoBaPKEHHA) y TPOLECyalbHOMY JTOKYMEHTI PO TIOMEPEHKEHHS y BCTAHOBJICHOMY
3aKOHOM TIOPAAKY HPO KPUMIHAJIBHY BiAMOBIJATBHICT HE IIOBMHHA BIUIMBATH Ha
MOXUIMBICTh TIPUTATHEHHS J10 BiznosimansHocTi 3a cT. 384 KK (c. 95, 180). [likaBo, IO HA
iHwii cropiHmi ceoei poboru (c. 107) mucepTaHT BifTBOpIOE (TIPMYOMY HEKPUTHYHO)
HPOTHIIEXKHY TOYKY 30Dy, 3TLIHO 3 SKOKO daxisui 3 KpUMIHAJIBHOTO IPaBa OMHOCTAalNHI
o0 OGOB’SI3KOBOCTI IMOMNEPEPKEHHA y BCTAHOBICHOMY TNOPAAKY IPO KPHUMIHAJIbHY
BiIMOBIJAJIBHICTH 3@ BBEJCHHA Cy/ly B OMaHy IUITXOM 7a4i HENPaBANUBHUX MOKA3aHk 1 TOTO,
O BiJICYTHICTH TAKOTO TOMEPE/DKEHHA BHUKIFO9AE KPMMiHATBHY BIATIOBIIANbHICTH 32
cr. 384 KK.

4. Tlpami cBOiX TONEPeIHMKIB 3100yBad 3arajioM ONpALOBAB CYMJIIHHO, OJIHAaK
YacTHHA O3BYYEHMX HUMHM mporosuiii de lege ferenda Bce » 3aMMIIMIACE 11032 yBarorw
10. Tnomba, a omke, 6e3 #Horo GaxoBoi OLIHKH. Wnerses, 30kpema, Impo:

a) IOLTBHICT KPUMIHATBHO-TIPABOBOI OXOPOHU 33 INOTIOMOTOIO BIOCKOHAJIEHUX
wopm posairy XVIII Ocobnusoi 9acTiHH KK (Bkmrouaroum #oro cT.384) vy pasi
parudikauii Ykpainoro PHUMCBKOro CTaTyTy HOPHCAMKIIHHOIL misybHOCTI MIDKHApOIHOTrO

kpuminaneHoro cyay (M. Illemiteko, JI. [Mamox);



6) suknanenns aucrosuuii 9. 1 ct. 384 KKy Takid pemaxiyi, 3a AKOK CKIaJaHHA
3aBiZOMO HENPaBAMBOIO BHCHOBKY CyIOBHM EKCIIEPTOM K OISTHHA, L0 TOCArae Ha
iHTepecH TpaBOCYLd | MIAPUBAE ABTOPUTET IO EKCMEPTHUX YCTAHOB Ta OKPEMHMX
eKCIIEPTiB, BBAKAIOCA O KPHUMIHAJIBHO MPOTHUIIPABHAM HE3aJCKHO BiJl TOro, AJIA SAKOro
oprany (ocobu) ueit BucHosok cknanenui (K. Llynesu, H. ®enoposud). AKTYanbHICTb
miei TPOMO3MILi MOCHIIOETBCA Y 3B’A3Ky 3 BHUCJIOBJICHHAM B FOPUIMYHINM JITEepaTypl
(O. KutHuit) TyMKH TPO Te, WO HEBXOMKEHHS MPUBATHHX BUKOHABIIIB 10 CHCTEMH
opraiB, siKi 3[iHCHIOIOTh BHUKOHaB4e MPOBAKEHHS, Mae CBOIM HACJIAKOM T€, 10 3a
cr. 384 KK He moske KBamiiKyBaTUCh CKIAJAHHA Ul HaJaHHsA MPUBATHOMY BUKOHABIWO 1
HAJIaHHA HOMY 3aB1JIOMO HENPaBIMBOTO BUCHOBKY €KCIIEPTOM;

B) 3mimm mucnosuuii 4. 1 cr. 384 KK Takum €uHOM, mo6 il JMCIIO3ULIEID
OXOILTIOBAIHCH 3aBiZIOMO HETIPAB/IMBI MOSCHEHHs (4 HE TIOKa3aHHs) 0cio, AKi BIATOBIIHO
no tnasu 25 KIIK VYipaiau «Oco6amBoCTi HOCYIOBOrO PO3CIHILY BAHHA KPUMIHAJIBHUX
NPOCTYNKIB» MOXyTb OyTH HpOLECYaTbHUM [DKEPEIOM JIOKa3iB y KpHUMIHAJIBHUX
IPOBAKEHHAX PO KPUMIHAIBHI MPOCTYIKK (A. JTanunescokuii). Jlo cioBa JUCEPTAHT, HE
BU3HAIOYM TMOSICHEHHA YYACHMKIB KPHUMIHAIBHOTO TMPOBA/LKEHHA JDKEPEIOM JIOKa31B
(c. 109), BomHOYAC HE CyMHIBA€TbCA Yy TOMY, IO CKIANAHHA IUIA HAJIaHHA 1 HaJaHHA
3aBiOMO HEMPABAMBOTO BUCHOBKY CIEIiamicTa MOXe OyTH BYMHEHO y KPUMIHAIBHOMY
npoBajyKeHHI y (OpMI  CIPOLICHOro  J0CYyIOBOTO pO3CiyBaHHs KPUMIHAIBHHUX
npocTynkis. BoueBnip, KPUMIHAIGHO-NPABOBA OXOpPOHA BCTAHOBJICHOIO  MOPAJKY
JOKA3yBaHHA KPUMIHAIBHHX IPOCTYNKiB MOTpedye yHidikamii, 30KpemMa MUIAXOM
sigmosigHoro yrounenns cT. 384 KK.

5. O6’€KT CBOr0 AMCEPTALIMHOTO JOCTI/PKEHHS MOro aBTOp BHU3HAYA€ SK MOPAJIOK
CYCHITBHUX BiZHOCHH y c(epi mpaBocynnd, a NpeaAMeT JMOCIIDKEHHS — K KPUMIHAIbHY
BiZMOBINAIBHICTE 3@ BBEJCHHA B OMaHy Cyay abo 1HIIOrO yrmoBHOBAXEHOIO OpraHy (c. 8).
CKiafaeThcs BPAXKEHHS, IO 33 TAKOro Mimxomy O6’€KT 1 MpeaMer JOCTIDKEHHA K
KaTeropii HAYKOBOTO MOIIYKY KOPEKTHO CIIBBIIHOCATBCS MK COOOIO SK 3araibHe 1
yactkose. [Ipobiaema, oiHAK, y TOMY, IO TAKe MPABOBE ABMINE, K BBEACHHA B OMaHy Cyly
a60 iHIIOro YHOBHOBa)KCHOrO OpraHy, HaBpsAJ YH «IOKPUBAETHCA» CT. 384 KK 3

ONHOWMEHHOI0 HA3BOKO, a BiICYTHICTh y HasBi jauceprauii i, BiAMOBIAHO, y TNpPEAMETI



JMOCHiKEeHHS KOHKPETH3yr0490l BKa31BKM Ha IO CTATTIO KK npuzBoauTh 10 TOro, wIO
IpEeAMET JOCIIIKSHHs € IMHUPLIAM 33 HOro 006’€KT, BiAMOBIAHO * O BCTAHOBJICHUX BUMOT
mae GyTH 3BOPOTHA CHTyallis — B 00 €KTI MOBHUHHA BUJIUIATACH TA MOro 4acTHHA, KA €
HpeIMETOM JAOCTIKEHHS.

[IpoimocTpyro CKa3aHe BCbOTO Ha npuktaai onHiei cutyamii (ix HACIPaBAl MOXKHA
smozemoBaTi umMmaio). Lle — mpobnema KpHMiHATbHO-NPaBOBOI OLIHKK TaK 3BaHOIO
OMOCEPEKOBAHOTO WIAXPAHCTBA: OCKUIBKH CT. 190 KK me Bmmarae, mob6 ocoba, ska
BBOJMTHCA B OMaHy NP BYMHEHHI MAaXPaWCTBa, i MOTEPILINHA BiJ IIbOTO KPHUMIHAJIBHOIO
npaBonopyieHHs (To06To TOH, KoMy 3aTIOMI0ETHC MalHOBAa IOKOAA) 30iramuch, 10
agpecatis oOMaHy NPU BYMHEHHI IIAXPaWCTBA HaJekaTb HE JHUIIC BJIACHUKH (3aKOHHI1
BONOMINbLI) MaiiHa, a ¥ iHmi 0CO0H, YNOBHOBAXKCHI HA BYMHEHHA FOPHAMTHO 3HATHMUX
Nilf CTOCOBHO MaifHa, 30KpeMa CyJ, HOTaplyc, nepxaumii peectparop. Ll mpasosa
mosuuis, sAKy csoro wacy cdopmysana Cynosa manata B KPUMIHAIBHUX CIPaBax
Bepxosnoro Cyay Ykpainu (moctaHoBa pin 24 nucromama 2016 p. y cmpasi Ne 5-
250kc(15)16), 3HadmIa MATPUMKY H Y npakTum KacauifHOTO KPMMIHATIBHOTO CyIy
BepxosHoro Cymy, 30kpema B nocTaHoBi #oro O6’eaHanoi manaty Bix 17 xosTHa 2022 p.
y cmpasi Ne 686/13801/16-x. Jlo peui, pearyrouu Ha BIJNOBIHE 3ayBAKCHHA
HAIOHAJIPHAX EKCIepTiB, poboya rpyna yTOYHWIA BM3HAYEHHs MOHATTA BUKPA[CHHA,
PO3YMIIOYHM TiJ HAM BHIIY4EHHS 9yXOi pyXOMOi peui, 30KpeMa, 31 CIIOTBOPEHHS BOII HE
TLIBKY BIIACHMKA, 3AKOHHOTO BONOUIBLS 4M KOPHCTyBada, a H YIIOBHOBA)KEHO1 0C00H,;
aNbTEPHATHBHA BKa3iBKa HA OCTAHHIO 3’sBHIIACH #i y BM3HAYCHHI HACKPI3HOTO MOHATTA
3aBOJIOIIHHSA, HABEJCHOMY y 3arajpHOMy riocapii (m. 5, 14 1. 2 c1. 1.4.1 mpoeKTy HOBOI'O
KK crasom Ha 19 tpasus 2023 p.).

3pobneni 3ayBakeHHS 1 MNOOaKaHHA CTOCYIOTHCA JUCKYCIMHHAX THWTaHb, HE
BIUTMBAIOTH HA HANEKHWM HAYKOBMH PiBEHb AWCEPTalii, HE MIINAOTH CyMHIBY OCHOBHI
HAYKOBI PE3yNbTATH, OTPUMaHi 3100yBadeMm, i NWme MiATBEPIKYIOTh CKIAIHICTh 1
371060€ HHICTb POGIEMATUKH, AOCTI LKy BaHoi 0. ["momOom.

3 ypaxyBaHHAM BMKIAICHOrO0  BBAXAK0, MIO aucepramis  «KpuminanbHa
BiNTIOBiANBHICTS 3@ BBEJEHHA B OMaHy Cyay ab0 IHIIOro YTMOBHOBaXEHOTO OpraHy» €

kBamiikaliifHOIO HAyKOBOKO MpAlero, fKa MICTHTh TOJIOKECHHSA, IO MArOTh ICTOTHE
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sHAYeHHS JUT KPUMIHATBHOTO TIpaBa, a caMe 3iMCHEHO BCCOIYHMH aHaji3 OCHOBHHMX
MOJIO’KEHb KPUMIHAIBHO-TIPABOBO1 XapaKTePUCTHKHU nepenbauenoro cr. 384 KK BeneHHa B
oMaHy cyxy abo IHIIOTO YIOBHOBaXXEHOTO OpraHy, Ha MiICTaBl 40ro 3ampoNOHOBAHO
BHBAKCHHH BAPIaHT YIOCKOHAIEHH KPUMiHALHOTO 3aKOHONABCTBA Y KPAIHH.

Jlucepramis Bianosinae cmemjamprocTi 081  «IIpaso» i sumoram [lopsaaky
MPUCYIKEHHs  CTyrmeHs Jokropa Ginocodii Ta  CKacyBaHHA pilueHHA  Pa3oBOl
CremiamizoBaHOi BUCHOI pAjM 3aKiagy BHIIOI  OCBITH, HAyKOBOi YCTaHOBH IPO
NPUCYKEHHs CTyleHs goktopa (inocodii, 3aTBEPDKEHOrO IMOCTAHOBOXO Kabinety
Minictpis Vkpainu Bia 12 ciuns 2022 p. Ne 44 i3 smiHamu.

Asrop muceprauii — FOpiit Imom6 — 3acnyroBye Ha NPUCY/DKEHHA CTYNEH: TOKTOPa

dinocodii 3a cnejansricTio 081 «IIpaBo».

Odiniiianii OIOHEHT

npodecop kadeapH KPUMiHATLHO-TIPABOBOL MOJIITHKH
Ta KPHUMIHAJIBHOI0 MPaBa

HABYAJIbHO-HAYKOBOI'0 IHCTHTYTY HpaBa

KHiBCHKOro HALLIOHAJILHOTO YHIBEPCHTETY

imeni Tapaca Illepuenka

[AOKTOP HPHIMYHHX HAYK, podecop,

3aC/ayKeHHil qisT4 HAYKH i TeXHiku YKpaiHu W Ounexcanap AYI10POB
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